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OFFICE OF THE ATTORNEY GENERAL OF TEXAS
AUSTIN

GERALD C. MANN
Avieasay Senemat

May 29, 1939

Honorabls Psul T, Hold
- County Attormey

Travis County

Austin, Texas

Dear Sifl |

. y

ating 80~
foriptions and
giftts /and requiring a
nkt to be issued dy
Mannger as oondi-

o, pregedent to right
hgage in sush ae-~

We have Yo - £4dr the opinlon of this de~
mm Q n1id ' ' ordinanee of the Oity of
- : tation of ddvertising, sud-
soriptit . quiring that a permit be se-
cured frof thé ¢ agey es eondition precedent to the
) » | such aotivisies in Austin,

Sectiony 1 4f the orginanee referred to makes it
X any/peréon to soliocit advertising, to sell oy
offer to\gell sidssription eontraets for any magaxine, dook,
ywSpaper; to solielt funds or attempt %o raise
ocontributions £46r any purpose over any tolofhone; to soliecit
or aogept wimg or gifts; to promote or partieipate in any en-
tertainment, fair, or baxaar ia she name of charity, partsish-
isa, or phlhnthropn and te hold & rummage sals, or sell or
offer for sale any propertiy given for sale for sherity, pa-~
triotism, or philanthropy, within the City of Austin without
firat having made application and ohtained a permit from the
City Mmnager, as provided in the ordinange. Section Zof
the ordinance provides for the forwms upon which applieations
are to be made to the City Manager, Said section details at
length the information to be sontalined in sach typs of appll-
¢ation, '
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Seotion 4 of the ordinange provides, in part, as
follows:

". » JVWithin not more than ten days
after the making and filing ef any sueh
application, the City Manager shall issue
the proper permits to the spplicant, or
shall refuse such applisant a pexnit for ..
the aotivity eovered dy suech applieacion.®

Subddvision (b) of Seotion 4 provides as fol-
lows!

*{b) An advisory and Investiga-
tion Committee of nine members to serve
without compensation is heredby c¢reated, to
be appointed by the City Council, said nine
menbers to be oltizens of the City of Austin
not employeea of the City. 3aid Commitee ghall
be authorized to make investigations at the re-
quest of the City Manager in c¢onnection with
any applioation made under the provisions of
this Ordinanse and shall report its findings
to the City Manager, upon whieh recommendation
or report the City ¥ansger may grant or refuss
a permét; provided, that if the City Manager
ahall refuse a perait, the person applying for
same shell bave the right to appeal to the City
Couneil of the Gity of Austin, and on such
Appeal the City Couneil shall, as soon as pract-
icable, hear and determine such appeszl and the
gioonglgn of the City Council therecn shall be

Subdivision (d) of Section 6 of the ordinsnge
progides, in part, as follows:

®. « +8aY such permit may de revoked
ut sny time dy the City Manager, .c. ."

Section 8 of the ordinance provides that anyone
Bullty of violating any provision of the ordinance shall
be deemed gulilty of a misdemeancr and upon eonvioction shall
be punished by a fine not to exoceed $200,00,
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Ia view of the fast that dy virtue of the oon-
surrent jurisdletion of the justice esurts, and the ap-
pellate jJurisdistion of the sounty sourts, ever cases
arising under this ordinance, you, ia your effieial po-
sition as County Attorney, may be ealled upon to prose-
cute persons for allsged violations of the ordinance,
we belleve your iagquiry to be a proper sudbjeet for an
opinion from this department, under the provisions of

Artisle 43909, of the Rovised Clvil Statutes of Texas,

It will be observed that this ordinmnce pro-
vides no rules or standards governing the City Mansger
in approving or disapproving applications made under it.
It is further obadrved that ths ordinan¢s proviles no
rale or stendard by virtue of which the setion of the
City Manager in revoking permits lssued under the ordi-
nancs is controlled or govermed,

The language used by the ecourt in the scase of
Baltimore vs, Radecke, 49 Md. 217, is applicable:

"It lays down no rules by whieh
its impertial sxec.tion o2n be secured
or partiality and oppressinn prevented.
e « oWhen we remember that tais action
or non-action may proceed from enmity
or prejudice, from partisen real or ani-
rosity, from favoritimi and other im~
proper influsnces and motives easy of
oconceslment, and difficult to be de-
tected and ex 0sed, it becomes unneces-
sary to sucgest or comment upon the in-
Justice eapadle of being wrought under
cover of sush a power, for that becomws
apgu-cnt to every one who gives to the
subjest & momant's consideration."

The opinion of the Bupreme Court of the State
of Texas in the case of Spann vs., City of Dallas, 235 S.
W. 5135, im directly in point. In that sase, there was
involved a eity ordinance of the City of Dallas, Texas,
prohibiting sonstruetion of any business house in resi-
dentisl distriots exoept with the consent of three-
fourths of the property owners of the distriot created
BY the ordinance, and upon approvel by the e¢ity bduild-
ing Snspector of the design of the buildihg to be erected,
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In holding such an ordinance to be unconstitutionel,

Chief Justioce Fhillips said:

*A further viee in the ordinange

is thas even with the nnoocaarxioonaant

of the jroperty owhers of th

strieot

a business may not bdbe erected within it
exoept upon the dbuilding inspector's an-
proval of the dJdesign of the bdullding. No

rale

or standard is given to govern the

applicant in fashiéning the desizn of his
building, or to govern the inspector in
approving or rejecting it, The ordinance
leaves 1t to the unbridled diseretion of the
inspeotor to disapprove the design, re-
sulting in a refusal of the permit and the
prohibition of the bullding, This leaves
the right to construct the duilding subdjeot
to the arbitrary discretion of the inspeotor,
and of itself renders the ordinance vold.

The very essence of Amsrican eonstitutions

{s that the materisl rights of no man shall
be subject to the mere will of another. Tiok
Wo vs. Hopkins, 118 U. S. 356, 6 Sup. Ct. 1064,
30 L. X. 820.;

It follows that the ordinanee of the City of

Austin, above referred to, is unconstitutional and {n-
valid in its entirety, and there is, thersfore, no oo~
casion at this time to render an opinion upon the ques-
tion of whether the ordinance involves in other respeots
an unconstitutional interferencce with the freedom of the

press,

Yor a further discussion of a matter somewhat

similar to this, ses our opinion rendered to Honorable
W. Lee 0'Danisl , under date of April 17, 1939, soncern-
ing the eonstitutionality of House Bill No. 194.

RAF:179
(APPROVED
Opinion

Yours viry truly
ATTORNEY GENERAL OF TEXAS

WW

Riohard W, Fairchild
Asslstant
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By

By RWF, Chairman)
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